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Technology Licensing to China: The
Influence of Culture
By

ANNA

M.

HAN- -

I. Introduction
One of the primary objectives of China's open door policy1 is the
promotion and development of its technological capabilities. 2 To
reach its ultimate goal of technological self-sufficiency, China needs to
import a large portion of technology from foreign countries. Such importation requires the promulgation of a framework of laws that protects the intellectual properties being licensed to China. Thus far, the
creation of a complete intellectual property framework has been a difficult process.' Neither the enactment nor the enforcement of laws
has met the expectations of the international community. Despite domestic legislation, international treaties, and accords, criticism of
China's protection of intellectual property rights continues unabated.4
Today, China can justifiably claim to have a fairly complete set of
intellectual property laws that conform generally to international standards.5 However, foreign owners of technology still question China's
ability to enforce its laws.

This Paper focuses on issues specific to licensing transactions and
will not concentrate on issues arising from outright piracy of intellecAssociate Professor of Law, Santa Clara University, School of La%, Santa Clara,
California. B.A., University of California, Berkeley, J.D.. Uniersity of Cahformia, Hastings College of the Law. The author wishes to acknowledge her research assistants, Margaret Chu and Michelle Janigian, for their help.
1. U.S. CONGRESS, OFFICE OF TECHNOLOGY ASSESSmEN-T. OTA-ISC-349, Technology Transfer to China 31 (1987).
2. Id
3. For a general discussion of the debates surrounding the implementation of intellactual property laws after the Cultural Revolution in China, see WIL.IA. P. ALo n, To
STEAL A BOOK Is AN ELEGANT OFFENSE: INnELLEcTAL PROPERTY L '. I CHIESE C1VILIZATION 65 (1995).

4. David Hill & Judith Evan, Chinese Patent Lai: Recent Changes Algn China Wore
Closely with Modem InternationalPractice,27 GEo. VASH. J. INVTL L. & Eco :, 359 (193394).
5. Id
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tual property rights.6 Part II provides a brief historical overview of
the development of intellectual property laws in China. Part III discusses the negotiations between the United States and China that
have resulted in a bilateral accord.7 Part IV discusses certain features
of Chinese society that a foreign licensor of technology needs to be
aware of which are not obvious from a reading of the laws. Part IV
points out in particular various historical, social, and cultural influences on Chinese society that may render a licensing transaction different from a domestic transaction between two U.S. parties., In Part
V, the author provides practical suggestions to licensors that may facilitate their transactions in China. Part VI consists of the author's
conclusions.
II. Intellectual Property Laws
A.

Patent Law

The basis of China's modem patent law can be traced to Article
20 of its Constitution. 9 Article 20 states that "the State promotes the
development of the natural and social sciences, disseminates scientific
and technical knowledge, and commends and rewards achievements in
scientific research as well as technological discoveries in inventions."' '
The main body of China's Patent Law was adopted in March 1984.11
Even though the Patent Law was adopted at the fourth session of the
standing committee of the Sixth National People's Congress in 1984,
the law and its companion implementing regulations did not become
effective until April 1, 1985, a year later. 12 This delay of the effective
date of the Patent Law and Implementing Regulations demonstrates
the ambivalence of the Chinese government towards the enactment of
these laws.
At first, the Patent Law was intended to be protective. It excluded products such as chemicals, pharmaceuticals, foods, beverages,
6. Other presenters of this Symposium have covered issues such as export control
and protection of intellectual property rights in general. The author refers the reader to
those articles.
7. Agreement Regarding Intellectual Property Rights, Feb. 26, 1995, China-U.S., 34
I.L.M. 881 [hereinafter Accord].
8. Liwei Wang, The Chinese TraditionsInimical to the Patent Law, 14 Nw. J.INT'L L.
& Bus. 15 (1993).
9. XIANFA (1988) [Constitution] art. 20, paras. 4-500 (P.R.C.).
10. Id.
11. See Patent Law paras. 11-600 (1993) (P.R.C.) [hereinafter Patent Law].
12. See Implementing Regulations of the Patent Law (CCH) TT 11-603 (1993)
(P.R.C.) [hereinafter Implementing Regulations].
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and flavorings from patent protection.13 In September 1992, however,
the Patent Law was amended to allow for the patenting of chemicals,
pharmaceuticals, and other products. 14 The expanded availability of
patent protection for these various products was by no means a selfmotivated change of heart on the part of China. Much of the impetus
came from negotiations between the United States and China in 1992
resulting in a Memorandum of Understanding (MOU).' The MOU
also required China to amend its copyright laws and implementing
regulations and to become a member of the Berne Convention. 1
The amendment to the Patent Law also relaxed compulsory licensing provisions in cases where patent rights had been obtained in
China but the patent holder had failed to license the technology under
reasonable terms. 7 Technology patented in China may be exploited
under a compulsory license for adequate remunerations!'
Under China's Patent Law, the period of protection for inventions is twenty years. 19 A shorter period of protection of ten years is
available for utility models and design patents." ' Like the rest of the
world, with the exception of the United States, China is under a "first
to file" system.2 ' Application for a Chinese patent is made to the
China Patent Office (CPO). An applicant can either hire a Chinese
13. Patent Law art. 25 (19S4) (P.R.C.), translated n CHINA Bus. REv. Jan,-Feb. l935,
at 55.
14. Standing Committee of the National People's Congress, Amendment of the P.R.C.
Patent Law Decision, CHINA L. & P~ac., Nov. 5, 1992. at 42.
15. P.R.C., U.S. Protection of Intellectual Property Memorandum of Und-rstanding,
CHINA L. & Pn Axc, Feb. 7. 1994 [hereinafter MOU].
16. Id
17. Patent Law, supra note 11, art. 51, Implementing Regulations, supra note 12, art.
67.
18. Implementing Regulations, supra note 12, art. 68.
19. Patent Law, supra note 11, art. 45. The MOU requires a 20 year term of protection for a patent invention. See MOU. supra note 15. art. I(1)(c). "Invention" is defined
to include any "new technical solutions relating to a product, a prizess or ImproAement
thereof." Implementing Regulations, supra note 12. art. 2.
20. Implementing Regulations, supranote 12. art. 2. "Utility model" in the Patent Law
is defined to include "any new technical solutions relating to the shape, the structure, or
their combination, of a product which is fit for a particular use." Id. "Design" is dfin2d to
include "any new design of the shape, pattern, color, or their combinations of a proiuct
which create an aesthetic feeling and is fit for industrial application." Id.
21. The United States is currently under a "first to invent" system, but it is under
considerable pressure to convert to a "first to file" system to conform to the filing priority
system in place in the rest of the world. Conclusionsand Working Group Rcpartsfrom the
U.S.-E.U. Trans-Atlantic Business Dialogue held Nor. 10.11 m Seville, Span. 12 I'N'r't
TPRADE RP. 1909 (1995), availablein LEXIS, News Library, Intrad File; \Villiam H. Carlile, U.S.-Japan Business Talks End, Tim ARIzONA REPUB3LIC, July 12, 1995. aralable in
LEXIS, News Library, Azrep File; Mary Morgan, Looming Patent La;t, Revisions Prautee
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patent attorney or engage one of a number of patent agencies located
in Hong Kong and various cities in China. These agencies are particularly convenient and specialize in handling foreign patent applications.22 China acceded to the Patent Cooperation Treaty in 1993 and
became a member on January 1, 1994.23
B.

Trademark Law

Unlike the Patent Law discussed above, China's Trademark Law
(the "Trademark Law") predates all of its other intellectual property
laws.24 In 1982 China enacted a new set of legislation, effective March
1, 1983, preempting all existing trademark regulations. 25 Regulations
implementing the Trademark Law were promulgated on March 10,
1983.26 Originally, the Chinese Trademark Law created its own categories of registration for various marks.27 Later, China amended its
Trademark Law (the "Trademark Amendments") on February 22,
1993, effective July 1, 1993, to conform to international classes of registration as well as extend protection to service marks. 28 The Trademark Amendments also impose criminal sanctions against
counterfeiters.29
A trademark to be registered in China need not be in the Chinese
language.30 An application must be submitted to the CPO for
processing.3 ' The Trademark Law does not extend protection to
Rush to Beat Deadline, ROCHESTER Bus. J., Apr. 28, 1995, at 1, availablein LEXIS, News
Library, Busdtl File.
22. Examples of such agencies are the China Patent Agency Co., the N.T.D. Patent
Agency, Ltd. in Hong Kong, and the China Council for the Promotion of International
Trade in Beijing.
23. China: Beijing Newspaper Highlights, XINHUA NEws AGENCY, Jan. 2, 1994, available in LEXIS, World Library, Allwld File.
24. China enacted its earliest trademark legislation in April, 1963. However, it was
considered to be "weak." See Tan Loke Khoon, China Amends Trademark Law, E. ASIAN
EXECUrIVE REP., Mar. 15, 1993, available in LEXIS, World Library, Allwld File.
25. Trademark Law of the People's Republic of China, CHINA LAWS FOR FOREIGN
Bus. art. 43 (CCH) JJ 11-500 (1993) [hereinafter Trademark Law].
26. Detailed Regulations for the Implementation of the Trademark Law of the P.R.C.,

Legislation,

CHINA LAWS FOR FOREIGN

BUS. (CCH) TT 11-510 (1993); Regulations Imple-

menting New Trademark Law Issued, E. ASIAN

EXECUTIVE

REP., June 15, 1983, at 11.

27. See ALFORD, supra note 3, at 75.
28. Standing Committee of the National People's Congress, Amendment of the Trademark Law Decision, CHINA L. & PRAC., Apr. 29, 1993, at 42.
29. Standing Committee of the National People's Congress, Supplementary Provisions
of the Crimes of Passing Off Registered Trademarks, CHINA L. & PRAC., Apr. 29, 1993, at
4.
30. Trademark Law, supra note 25, art. 7.
31. Id.art. 4.
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marks that
are state names, national emblems, or international
32
symbols.
China is also a member of the Madrid International Registration
of Trademarks (the "Madrid Agreement").3 For licensors of trademarks from countries that also belong to the Madrid Agreement,
designating China as one of the registered countries when applying for
trademark protection
eliminates the need to independently register
34
the mark in China
C. Copyright Law
One of the latest and perhaps most reluctant entrants to complete
China's intellectual property protection regime is China's Copyright
Law. 35 After years of tentative decrees and regulationsm the Copyright Law, along with its implementing regulations, were adopted in
September 1990 and became effective on February 1, 1991.-" China's
Copyright Law recognizes both the economic rights as well as the
moral rights of the author.3 The earliest version of the Copyright
Law only protected works first published in China.-, However, as
part of the negotiations between the United States and China in the
MOU, signed on January 17, 1992,1u China's Copyright Law was
amended to provide automatic protection for copyright works first
published in the United States.
China joined the Berne Convention on October 15, 1992, and the
Universal Copyright Convention on October 30. 1992.11 All signatories to the Berne Convention or the Universal Copyright Convention
receive automatic protection in China for works published in the
32. For example, the Trademark Law would not protect the mark -Red Cross." Marks
which are discriminatory against any nationality or detrimental to socialist morale or customs are also prohibited from registration. Id. art. S.
33. IndustrialProperty:Monthly Review of the World. I"rEu.. PRoP.OP.G '7M,0r
.5
Jan. 1992, at 10.
34. Id.
35. Copyright Law of the People's Republic of China, CH,%L'w. nFo Fonr-mr
Bus. (CCH) TT 11-1700 (1991) [hereinafter Copyright Law].
36. Prior to the promulgation of the Copyright Law, certain regulations a%%arded artists and writers the right to control their works and to be compensated by the go.ernment.

37. Copyright Law, supra note 35, art. 56; Implementing Rules for the Copight Law
FOR FoRzioN Bus, (CCH) qi 11-702

of the People's Republic of China, CHINA LA'xs
(1993) [hereinafter Copyright Regulations].
38. Copyright Law, supra note 35, art. 10.

39. Id.art. 25, §3; Copyright Regulations, supra note 37, art. 25.
40. See MOU, supra note 15.
41. See New Regulations on Berne Accession, AsiAN L. Prc., Oct. 2, 192, at 23.
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member countries.42 It joined the Convention for the Protection of
Producers of Phonograms Against Unauthorized Duplication of Their
Phonograms in 1993. 43
Moreover, in 1994, China adopted measures that made commercial copyright piracy a crime. 4 Commercial piracy is defined as infringement for profit-making purposes.4a

D.

Computer Software

China's Copyright Law specifically excludes its application to
computer software. 46 Instead, China has created sui generis legislation to cover the protection of computer software. The Regulations
for the Protection of Computer Software (the "Software Protection
Rules") were adopted on June 4, 1991 and became effective on October 1, 1991. 41 Subsequent to the adoption of the Software Protection
Rules, China also adopted Measures for the Registration of Copyright
in Computer Software on April 6, 1 99 2 .4s Article 3(1) of the Software
Protection Rules defines a computer program as a series of coded instructions or a series of sentences that can be converted into coded
instructions, which can be executed on computer or other information
processing equipment.49 Protection is only for computer software that
is fixed in a tangible medium or a hardcopy. 0 Similar to the requirement of copyright protection for literary works, foreign software writers must make their software public or publish their software before
receiving protection in China.- For a software author to make
software public, the author must distribute the software or publicly
display the software in China.

2

42. Id
43. Jianyang Yu, People'sRepublic of China: Protection of Intellectual Property In the
P.R.C.: Progress, Problems,and Proposals, 13 UCLA PAc. BASIN L.J. 140, 143 (1994).
44. Decision of the Standing Committee of the National People's Congress Concerning Punishment of the Crime of Copyright Infringement (1994) translatedin CHINA LAWS
11-701 (1994) [hereinafter Copyright Criminal Measures].
FOR FOREIGN Bus. (CCH) 9191
45. Id.
46. Copyright Law, supra note 35, art. 53.

47. Computer Software Protection Rules, translated in

CHINA LAWS FOR FOREION

Bus. (CCH) IT 11-704 (1991) [hereinafter Software Protection Rules].
48. Measures for Computer Software Copyright Registration, translated in
LAvS FOR FOREIGN

49.
50.
51.
52.

Bus. (CCH)

CHINA

1 11-706 (1992) [hereinafter Measures].

Software Protection Rules, supra note 47, art. 3(1).
Id. art. 5.
Id. art. 9(1).
Measures, supra note 48, art. 42.
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Also, similar to copyright protection for literary works, the
software regulations provide for both personal rights and economic
rights.5 3 The duration of the protection for economic rights lasts for
twenty-five years after the first publication date of the software.' The
personal rights last indefinitely.55
ll.

Enforcement of the Various Intellectual Property Laws

Despite the existence of a fairly comprehensive set of intellectual
property protection laws and regulations described above, China's
record on protecting various intellectual property rights has not been
exemplary. In fact, the volume of infringements has caused the
United States to threaten sanctions numerous times5>' Of the various
types of intellectual property violations, trademark infringements in
the form of counterfeited goods and copyright infringement in the
form of pirated CDs, music, videos, and software programs are the
most prevalent.' It is estimated that in 1994, pirated goods caused
eight hundred million dollars in lost revenue.5- The Accord represents a comprehensive settlement on intellectual property enforcement issues in China.5 9 Under the Accord, China promised to take
very specific steps to enforce its various intellectual property laws,
vith particular emphasis on the elimination of its counterfeit CD industry. China is also required under the Accord to create various special enforcement offices as well as educational programs that address
the need to respect intellectual property rights.'"
Despite this Accord, questions remain as to China's ability to enforce its intellectual property rights. The United States continues to
question China as to whether it has complied with the enforcement
53. Software Protection Rules, supra note 47, art. 4.
54. ld art. 15.
55. Id art. 20.
56. U.S./China Trade Sanctions, AFX NEws, Feb. 6. 1995, available in LEXIS, Wlor
Library, Allwld File.
57. Beijing's PiratePedlars[sic] Continue to Earn While Americans Burn, Ac.+Y_%c FnPrissE, Feb. 13. 1995, available in LEXIS, News Library, AIlnew, Fil .
58. China CD Plants to Close or Face U.S. Sanctions, AsIAN WALL St J,Ju 22, 1-'4,
available in WESTLA\V, Allnews Database.
59. The Deal with Beijing, L.A. Tuvms, Feb. 27, 1995, avadabe in LEXIS, WNorld Library, Allwld File. The final agreement was completed on Februay 26, 1495 after repn2ated
threats between China and the United States of trade sanctions against each ozher. Arthur
\Vineburg, The Close of Round Two: Intellectual Property Rights Protction in Chuna,
CHINA Bus. RE,., July 1995, available in LEXIS, World Library, All%%Id File.
60. U.S.-China Reach Accord on "Pirated"Goods, FAc'rs oN- FILE \OYcrLD Nt'.3 DIG,
Mar. 2, 1995, available in WESTLAW, 1995 VL 7732007.
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schedules set forth in the Accord.6 ' In fact, indications are that the
infringements may have actually increased.62
The following is a brief discussion of the events that led up to the
Accord and the primary features of the Accord.
A.

United States-ChinaAccord in Intellectual Property Rights

Despite initial enthusiasm among foreign owners of intellectual
property anxious to license their technology to China, widespread
trademark and copyright infringements have disillusioned these same
licensors. For the United States, it was very clear that despite the
existence of various intellectual property laws, as amended pursuant
63
to the MOU, enforcement of these laws remained a major problem.
Complaints from American industries led the U.S. government to initiate a Special section 301 investigation against China in 1994.o4 China
reacted to the threat of the imposition of trade sanctions by establishing retaliatory tariffs against American companies. 65 The Office of
the U.S. Trade Representative and the Chinese government continued
talks until February 26, 1995 when the Accord was executed. 6 1 In contrast to the MOU, which focused on improving intellectual property
laws, the Accord focused on enforcing these laws and on educating
the Chinese enforcers.
Under the Accord, China's most immediate actions were to shut
down factories that produced counterfeit CDs, and take active steps 6to7
prevent the export of these pirated goods through customs control.
Heightened enforcement was
to take place during a six month "Spe68
cial Enforcement Period.

61. Maggie Farley & James Gerstenzang, China Piracy of U.S. ProductsSurges Despite
Accord, L.A. TirMs, Oct. 10, 1995, at Al.
62. Id.
63. U.S. corporations tried to persuade the Chinese government to better enforce its
intellectual property laws. However, the few cases that reached the Chinese courts provided minimal relief. Dede Nickerson, Trade War Talk Leads to Damage Assessment, S.
CHINA MORNING Posr, Jan. 5, 1995, available in LEXIS, News Library, Schina File.
64. Id.A Special 301 action, authorized by section 301 of the 1974 Trade Act, allows
the United States Trade Representative (USTR) office to impose trade sanctions, including
increased tariffs as well as total prohibitions of imports against countries whose intellectual

property protection regimes pose a threat to U.S. industries. For a discussion of the most
recent Special 301 threats against China, see Wineburg, supra note 59.
65. Nickerson, supra note 63.
66. China's Intellectual Property Protection Practices Continue to Concern U.S., BNA
INT'L Bus. & FIN. DAILY, Oct. 19, 1995, available in LEXIS, News Library, Allnews File.
67. Accord, supra note 7, at 892.

68. Id.
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The Accord created numerous administrative entities that are
delegated the authority to both monitor customs procedures and implement China's intellectual property laws.0' Lastly, the Accord calls
for country-wide training to educate the population on protecting in70
tellectual property rights.
Upon the one year anniversary of the Accord in February 1996,
the United States will be evaluating Chinese compliance with the Accord. By one account, the U.S. government is less than satisfied with
Chinese compliance under the Accord. 71 Despite the availability of a
fairly comprehensive set of intellectual property laws, international
treaties, and specific enforcement plans under the Accord signed with
the United States, infringement of intellectual property rights remains
rampant in China.7 2
It is clear that the failure of China to respect intellectual property
rights is no longer an issue of incomplete legislation or enforcement
efforts. Although both can still be improved in China, licensors of
technology should look beyond the laws to nonlegal factors.
IV.

Nonlegal Factors Affecting Licensing in China

A licensor of technology owns a bundle of intellectual property
rights that may consist of trademarks, patents, copyrights, and trade
secrets. If the licensing transaction takes place in a society where
there is a general cultural resistance to and lack of appreciation for
intellectual property rights as well as a general tolerance for disregarding intellectual property laws, the licensor must be wary. If these
fundamental perceptions continue, no amount of laws and regulations
or international accords will turn China into a country respectful of
intellectual property rights. Until these fundamental cultural attitudes
change, enforcement of intellectual property rights in China will always be a matter of compulsions and sanctions.
69. Id at 890. Administrative agencies include the Natiunal CopyTi-ht Administration

(NCA), the State Administration for Industry and Congress (AIC), the Patent Office, the
police, and customs officials. ld.
70. I& at 906.

71. Joseph Papovich, Deputy Assistant Trade Representative of IntcllectuAl Property
at the Office of the U.S. Trade Representative, Address at the Hxs-riCs NI' & C-pi

L

Rv.'s Fourteenth Annual Symposium on Licensing, Protection, and Enforcemaent of Intellectual Property Rights in East Asia (Jan. 27, 1996).
72. China Launches Publiciq,Campaign to Promote Protection of IP Rights, 13 M1L
TRADE REP. 93 (1996), available in LEXIS, News Librar'. Intrad File.
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The Collectivist Mentality

Intellectual property rights are designed to reward inventors and
73
authors by giving them monopolies over the use of their creations.
An integral part of the concept of intellectual property rights is that
the individual who creates a body of work, be it a useful patent or
literary work, is entitled to be rewarded for that effort on an individual basis.74 The public, in contrast, is required to pay for the privilege
of utilizing these inventions. 75 Chinese society, however, has traditionally minimized the importance of individual rights. Instead, benefits to the individual are secondary to the benefits that would accrue
to the family, clan, village, and society. In short, Chinese tradition,
fostered under Confucian doctrine, calls for the sacrifice of individual
benefits for the greater good.7 6

This notion of public good is not only perpetuated in modern
China, but additionally enhanced by the introduction of Communism.
Added to the well-established notion of sacrificing individual benefit
for the public good is the elimination of private ownership and its replacement with state ownership.77 Under a state-controlled economy,
the notion of individual benefits from any inventive activity was virtually eliminated. 78 Private ownership of tangibles, such as land, buildings, and businesses, was prohibited. Private ownership of intangibles
such as patents and copyrights was nonexistent.
While China is gradually re-introducing notions of private ownership, the process is a slow and measured one. In the context of intellectual property, inventors and authors remain largely indirect
beneficiaries of their work. 79 This mentality of sharing the wealth has
been called the enjoyment of the "big rice pot" (Daguofan)Y0 The
73.

MARGRETH BARRETT, INTELLEcTUAL PROPERTY,

CASES AND

MATERIALS 2

(1995).
74. Id.
75. Id.
76. Wineburg, supra note 59, at 21.
77. PETER M. LICTENSTEIN, CHINA

AT THE BRINK: THE POLITICAL ECONOMY OF
REFORM AND RETRENCHMENT IN THE POST-MAo EPA 31 (1991).

78. Id.
79. See ALFORD, supra note 3, at 62.
80. Daguofan, literally big rice pot, became a popular term in China when many farms
were communized and the peasants literally ate from one large rice pot. This practice
spread to factories as well. The term has come to symbolize the idea that no matter one's
contribution to the pot, one is entitled to his share of the rice. The phrase is often used to
describe the lack of incentive of workers, who are not rewarded according to their effort.
State workers are often referred to as "those who eat from a Daguofan."
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notion that people eat from the same large rice pot and individual
rewards are not relevant persists in China today.
The effect of this collectivist mentality on licensing transactions in
China is that Chinese licensees often do not understand the concept of
confidentiality. While they may understand that information being licensed needs to be kept from "third parties," the Chinese licensee's
definition of a "third party" may be quite different from that of the
licensor. The Chinese licensee, for example, may not see another government-run factory that is under the same ministry as a third party.
Instead, this other factory is viewed as a sister organization that has
traditionally shared information and technology with the licensee.
The Chinese licensee also may not view any direct governmental entity that has supervisory power over it as being a third party. Indeed,
such supervisory organizations have the power to order the licensee to
turn over licensed information if it deems appropriate. This mentality,
when applied to individual licensees of software, extends to the licensee's family and friends. Chinese licensees who purchase a license to
use software in China would not view sharing the software with their
family members as an infringement of intellectual property rights. Instead, the feeling is that the family members are really extensions of
the direct licensee.
This phenomenon of sharing information among organizations as
well as friends and relatives clearly covers only those who violate the
licensing agreements and the confidentiality provisions without making a profit. Unfortunately, that type of infringement is pervasive in
China. Buying a single copy of software and sharing among numerous
users or licensing technology and sharing the information with related
entities causes significant losses to licensors.
B.

Valuation of IntellectualProperty

When society seeks to protect intellectual property, it is a statement that these properties have value and deserve protection. In
China, science and technology have never been particularly prized as
a necessary part of cultural development." Although Chinese society
traditionally has never discouraged the development of science and
technology, it also has not considered such activity to be as valuable as
the creation of literature and art. - While this disregard of science and
technology may explain why Chinese licensees do not place great
81. Wang, supra note 8, at 31.
82. Id.
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value on the licensing of useful patents, it does not explain why this
may also lead to the abuse of copyrighted works, especially literature.
Anyone familiar with Chinese foreign language bookstores
knows that there is a special section, often in the back, which foreigners are restricted from entering. In this section are shelves of foreign
language books produced by the government without copyright authority. These books are available to local Chinese purchasers at a
fraction of the price they would pay if the authors were receiving
copyright royalties. 3
Traditionally, the Chinese intellectuals never viewed uniqueness
or the right to reproduce one's work as something that belonged to
the individual creator. 4 Authors paid to have their works copied and
given freely to the public in order to disseminate the ideas contained
in the literature. The notion of requiring someone to pay to read your
ideas was not a part of Chinese literary history.8 5 Similarly, artistic
works such as paintings and calligraphy gained status by the number
of people desiring to emulate the style and copy it directly.8 6 Calligraphers and artists began their training by meticulously copying the
works of the older masters.8 7 Such gestures were considered to be a
tribute and not a violation of the author's rights."8 In Chinese tradition, true artists did not profit from their work.89 Indeed, to sell works
produced is to reduce one's status to that of an artisan. 90
Under Communist rule, the elitist notion of status was eliminated
and was replaced with the notion that works of art as well as literature
belong to the public. The reward to the artist is the recognition of the
state and the appreciation of the readers. 91 Writers were not compensated based on the amount of work distributed. 92 This notion of sharing information is reflected in China's Copyright Law. Even the latest
93
version of the Copyright Law has very generous fair use provisions.
83. The author has seen numerous such sections in bookstores throughout China. See
also ALoRD, supra note 3, at 86.
84. Wang, supra note 8, at 52.
85. Id

86.
87.
88.
89.
90.

See Auoiu, supra note 3. at 29.
Id
Id
Id
Id

91. Id. at 57-58.
92. Id.
93. Copyright Law, supra note 35, art. 22.
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As applied to a licensing transaction in China, this undervaluation of the creative process with respect to patents, trademarks, and
copyrights means that it can be difficult for the licensee to appreciate
the amount of research and development that went into the development of the technology by the licensor. As a result, the licensor may
have a very difficult time convincing the licensee that such products
have value and that, therefore, appropriate compensation should be
paid. This is particularly true of technology that is not the most
recent.
In China, the licensee is often not in a position to absorb what is
the latest technology available in the world. Instead, it needs to license appropriate technology for its level of technological development.9 Often, these are technologies no longer in use in the United
States.95 As a result, it is often difficult for the Chinese licensee to
understand why the information should not be readily shared with
them.
C. Differing Interests on the Chinese Side
When a licensing agreement is being negotiated in the United
States, it is assumed that the licensee has one set of interests and the
licensor another. However, in the case of China, the licensee is often
represented by parties with differing interests. Transactions in China
often require the involvement of the government authorized agency in
charge of importation of technology. 6 The government commercial
negotiator's interest is negotiating contract terms, which are uniform
throughout China. The negotiator is not the end-user of the technology and often has no understanding of the necessary or appropriate
technology. On the other hand, the end-user, usually a factory in
China, has a strong interest in the quality and performance of the
technology. However, it has little control over the commercial terms
being negotiated. Therefore, a foreign licensor may find itself conceding points on technology, such as providing performance warranties,
but not receiving any commercial concessions in the form of higher
royalty payment in return. Understanding this phenomenon of different interests is critical to the negotiation process. Otherwise, the forING

94. U.S.-China Trade: BarriersImpede Technology Transfer, CHE%.ICAL & E
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eign licensor will be constantly surprised at why the normal give and
take of negotiations do not occur in China.
V.

Suggestions

Despite the existence of a fairly comprehensive set of intellectual
property laws, there are other influences on licensing transactions in
China that are not apparent from reading the laws. Awareness of
these issues will assist the foreign licensor to structure the transaction
in a way that provides the most satisfying results.
The various characteristics described above are not found in
China's intellectual property laws or any international treaty. However, they can have significant impact on the licensing transaction. If
the licensor recognizes that the concept of confidentiality may be different between it and the Chinese licensee, it may undertake to educate the licensee on the licensor's definition of a third party. Most
often, breach of licensing agreements in China does not result from a
premeditated desire to steal the licensed technology, but rather a misunderstanding as to what entities are entitled to share in the
technology.
As to the valuation of the licensed technology, it is important for
the licensor to demonstrate to the Chinese licensee the time and the
value of the technology being licensed. In addition to demonstrating
what the technology is capable of doing, it is very useful for the Chinese to see the type of experiments and tests that have gone into
perfecting the technology. This information often educates the Chinese as to the money and energy that has been expended by the
licensor.
Another aspect, which is outside of the control of the licensor at
present, is the privatization of Chinese enterprises. As more enterprises become private and license technology in China, the valuation
of the technology will be determined more by the Chinese enterprises
than the government negotiators. If the enterprise itself pays for the
technology and is also developing its own intellectual properties,
greater appreciation for the need for confidentiality as well as the
value of technology will begin. It is likely, however, that until China
develops industries where intellectual property is created domestically, its appreciation and valuation of proprietary technology will remain low.
Lastly, it is likely that the separation of technological and commercial negotiations will remain for some time in China. If the for-
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eign licensor is aware of the different interests on the part of the
Chinese negotiating team, it can then address the problem by separately negotiating the commercial terms from the technical terms. It is
recommended that all the technical terms be negotiated first so that
the licensor can value exactly the technology it is parting with and
negotiate the commercial terms accordingly.
VI. Conclusions
The enforcement of intellectual property in China remains a dilemma. On the one hand, the Chinese government desires to import
technology to modernize the country. It recognizes that to do so effectively, it must provide intellectual property protection for the foreign licensors of technology. On the other hand, it is battling
traditions that are ingrained in the society. The lack of recognition of
scientific and technological achievements, combined with the notion
that art, literature, and music should be shared with the public, lead to
potential disregard of intellectual property rights by the licensees.
Until some of these fundamental cultural attitudes regarding intellectual property change, foreign licensors must carefully evaluate the
benefits versus the risks when licensing their intellectual property in
China.
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